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YK 343.1
C. U. /loseyn
S. 1. Dovgun

OBBUHSAEMBIN B YT'OJJOBHOM MPOIIECCE:
YYACTHHUK UJIX CYBBEKT?

THE ACCUSED IN CRIMINAL PROCEEDINGS:
THE PARTICIPANT OR THE SUBJECT?

Annomayusa. /lannas cmamvs npeocmasgisem coOO0l UCCIe008aHUe NOHAMUSL UH-
cmumyma 068UHAEM020 8 Y20Jl06HOM npoyecce, KOMOpblll HanpaeieH Ha obecnevenue npaes
U 3aKOHHBIX UHMeEPeco8 npas 008uHAemMo20. B uacmnocmu, Ha ocrose Oelicmeyouje2o 3a-
KOHOOamenbCmed, HAyUHbIX NYyOIuKayuti U pabom yYyeHblX paccmampusaemcs U aHaiusupy-
emcs nousamue oo6unaemozo. Cmamus coOepHCUm AHAIU3 MHEHUL YYEeHbIX O MPAKMOGKe
HOHAMUSA 008UHAEMO20 KAK YUACMHUKA Y20I08HO20 Npoyecca.

Summary. This article is a study of the notion of the Institute of the accused in the
criminal process, which aims at ensuring the rights and legitimate interests of the rights of
the accused. In particular, on the basis of current legislation, scientific publications and
works of the scientists analyzed the concept of the accused. The article contains the analysis
of opinions of scientists about the interpretation of the concept of the accused, as a partici-
pant of the criminal process.

Knrwouegwle cnosa: y2on06mvlil npoyecc, y4acmuuk y20108H020 Npoyeccd, NPoyeccy-
anvHOe NoJodHCeHUe, npedsapumenvHoe cieocmaue, 008UHAEMbIIL.

Keywords: criminal trial, the participant of the criminal proceedings, the procedural
position of the preliminary investigation, the defendant.

Kaxnoe neiicTByroliee JIMIIO B YyTOJOBHOM MPOILECCE BBHIMOIHSAET OTBEACHHYIO
eMy poJib. B COOTBETCTBMM C 3ajjayaMy WJIM HHTEpPECaMH, KOTOpPbI€ MPU3BIBAIOT
OCYUIECTBJISITh B YTOJIOBHOM MPOLIECCE OINPEACICHHOE JIMIO, 3aKOH HAJIENSIET €ro
HEOOXOMMBIMHU JIJISI ATOTO TpaBaMU M 0OsI3aHHOCTSIMH, YCTaHABIMBACT TAPAHTUH UX
peanuzanuu. OOBUHSEMBI — IeHTpalibHasg (Qurypa yroJloBHOro IMpolecca,
MOCKOJIbKY BC€ MPOM3BOJICTBO NPOBOJUTCS MO TMOBOAY MPEIBSBICHHOTO €MY
oOBuHeHus. IlpuBneuenue nuia B KauecTBE OOBHMHSIEMOTO BJie4eT 3a cOOOW ero
HPABCTBEHHBIC CTPAJaHUsl MW TIEPSKUBAHUS, CTAaBUT T1I0J] COMHCHHE YECTh,
JIOCTOMHCTBO U J00poe MMs, COMPOBOXKAAETCS, KaK MPaBUJIO, OTPAaHUYEHUEM €ro
npaB U cBOOO/I, MOPOXK/IAET BO3MOKHOCTh IPUMEHEHUS K HEMY HakazaHus. [loatomy
OOBUHSEMBIN BCErjia 3aMHTEPECOBAH B JIEIE.

Cpenu ydYacTHUKOB YrOJIOBHOTO TMpOIECCa, JIMYHO 3aMHTEPECOBAHHBIX
B UCXOJ€ Jena, 0co00e MECTO 3aHMMAaET OOBUHSEMbIN KaK JIUI0, MHTEPECHI KOTOPOTO
0oJiee BCEero 3aTparuBarOTCs B XOJE€ PacciieIOBaHUs U pa3pelieHus] yTOJI0BHOIO Jelia
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B CBSI3H C BO3MO>XHOCTBIO IPUMEHEHUS K HEMY MEpP MPOLIECCYATbHOrO NPUHYKICHUS
Y TJIaBHBIM 00pa30oM MPUBJICUECHHS €r0 K YTOJIOBHONW OTBETCTBEHHOCTU. ECTeCTBEHHO,
YTO BOINPOCY O TMPABOBOM CTAaTyce OOBUHAEMOrO YJIEISAJIOCh W YACNSIeTcs
3HAYUTEJIbHOE BHUMAHUE B TEOPETUUECKUX UCCIETOBAHUSAX.

Hayunas  jureparypa, TIOCBSLICHHAs  MPOLIECCYaIbHOMY  IOJOXKEHUIO
OOBMHSAEMOTO B YrOJOBHOM IIpOIlECCE, JOCTaTOYHO MHOrooOpa3Ha. OJHAKO
c pacnagom CCCP u poxaeHueM JIeMOKpaTHYecKoro rocyaapctBa PecmyOnuku
benapycb, ¢ mnocienyrmUM NOPUHATHEM HBIHE JEUCTBYIOIIMX YTOJOBHOIO U
VYTronoBHO-NIpoIiECCYanbHOT0 KoAekcoB PecnyOnuku benapych, MHOrue mMno3uLMH
HE OTBEUAIOT COBPEMEHHBIM 3ajadyaM OOIIECTBEHHOTO Pa3BUTHS, MNPUOPUTETHHIM
HAaMpaBJICHUEM KOTOPOTO SIBJISIETCA 3aIIUTA JIMYHOCTH.

Heob6xonuMo OTMETUTH, UYTO HCCIEIOBAaHUE MPOLECCYaTbHOTO TMOJIO0KEHUS
O0OBHUHSAEMOT0 3apOJUIOCH B JOPEBOIIOIMOHHBIN MEPUO U MPOJOJIKIIO Pa3BUBATHCS
Jlajiee Ha I0BOJIbHO BBICOKOM YPOBHE COBETCKMMH YUEHBIMU.

Y HCTOKOB 3TOr0 MCCIEIOBAHUS CTOSJIM TAKWE BUJHBIC MPOLIECCYATUCTHI,
kak M.C. CrporoBuu, B.3.Jlykamesuy, A.P. Muxaiinenko, C.B. Ilo3Hblies,
B.A. Ctpemosckuii, J.LM. Kapueesa, P.JI. Paxynos, 1N.JI. ®@oiiaunkuit u np. HUx
JOCTUKEHUS TPEXJEe BCEr0 U OBUIM TMOJOXKEHbI B OCHOBY 3aKOHOAATEIHHOTO
3aKpEIUIEHUS MMPABOBOIO MOJIOKEHHS 3TOT0 YYACTHUKA B YTOJOBHO-NPOLIECCYATbHOM
3aKOHOIATEIbCTBE.

Kacasice Bonpoca 0 moHSATUHU OOBUHSIEMOT'O B YTOJIOBHOM IIPOILIECCE, U3BECTHBIM
JTOpeBOIIOIMOHHBIN TiporieccyanucT .S, dolinuikuii otMeyan, 4To «0OBUHSIEMBIH,
HECOMHEHHO, B HAIlIEM MPEIBAPUTEIBHOM CIICJACTBUM HE MPU3HAETCA CTOPOHOU; EMY
HE MPUHANICKUT NpaBo (HOPMabHON 3alUTHI, IPOIECCYalIbHbIE €ro MpaBa KpaiiHe
orpanuueHs» [1, c. 94]. CnenoBarenbHO, XOTSI aBTOPOM U HE ObLIO CHOPMYITUPOBAHO
MOHATHE OOBUHAEMOTO, OAHAKO MM ObUI C/ENaH aKIEHT Ha TO, YTO B yTOJOBHOM
MpOLIECCE MPEABAPUTEIIBHOE CIIEACTBHE OCYILIECTBISETCS C YYaCTHEM JaHHOU
npoleccyanbHON PUryphl, KOTOpas B TulaHe 00ecleueHns] CBOEH 3alUThl HaXOJUTCS
B 3aTPyAHUTEIBHOM Ion0KeHuu. [Ipuunnon sroMy, o MuHenuto M.5. @onnunkoro,
SABJISIETCS TPEXJE BCEro TO, YTO OOBHHSEMBIM Ha yKa3aHHOW CTaauu Mpolecca
pacnoJjiaraeT OrpaHUYCHHON COBOKYITHOCTBIO IMPaB, KOTOPAsl HE MPEIOCTABISIET EMY
HEOOXOAUMONW BO3MOXKHOCTH A(PHEKTUBHO 3amMIIAThECSI OT oOBHHEHHA. CXOIHOU
Touku 3peHust npuuaepxkuBaerci u C.B. Ilo3HbImIEB: «...Ha TpeaBapUTEIbHOM
CJIEJCTBUHU y HAC 3alluTa He aomnyckaetrcsa. ClieloBaTelibHO, OOBUHSIEMBIH JIUIIL CaM
JUYHO MOXET OCYIIECTBJISITh HAa MPEIBAPUTEIBHOM CIEACTBUU MPENOCTABICHHBIE
eMy 3akoHOM TpaBa» [2, c. 42]. Takum o0pa3oM, aBTOp, paBHO Kak U
N.A. Ooitnunkuii, He OaeT MOHATHS OOBUHIEMOIO, OJIHAKO O0003HAYaEeT, 4YTO Yy
JAHHOTO YYacTHHKAa Ha CTaJUd NPEABAPUTEIBLHOIO CIEACTBUS HE MOXET OBbITh
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3alllUTHUKA, a 93TO SBISETCS OJHOM U3 MpoOieM, KOoTopas 3aTpPyIHSIET eMy
OCYLIECTBIJICHUE €0 3aIUTHI.

[To muenuto M.C. CtporoBuya, «0OOBHUHSIEMBIM SIBIISETCS JIMIO, B OTHOIICHUU
KOTOpPOTO CJIEJCTBUEM COOpaHbl J0Ka3aTelibCTBA, JAIONIME€ OCHOBAHUE IS €ro
OOBMHEHHMS B COBEpPUICHUU TMPECTYIUICHUS, M KOTOPOE€ HA OCHOBAHUMU ATHUX
JI0KA3aTeJIbCTB B YCTAHOBJIECHHOM 3aKOHOM MOPSAJIKE IPUBJIEYEHO K YTOJIOBHOU
oTBeTCTBEHHOCTH» [3, c¢. 32]. OH MNOTYEpPKHYJN, YTO «OOBUHSIEMBIN SBISETCS
LHEHTpadbHOU (UTYpOM, BOKPYTr KOTOPOM KOHIIEHTPUPYIOTCS MPOIECCyaIbHbIe
JNEUCTBUS OPTaHOB CJIEACTBUS, IPOKYPATYpPHI, CyJa U IPYTUX YYACTHUKOB ITPOLIECCA»
[3,c.32].

[Tosunuro M.C. Crporouua paszgensin B.A. CTpeMOBCKkH#l, KOTOpBIA MOJ
OOBUHSEMBIM TOHHUMAaJl «OJHOTO M3 CaMbIX AaKTUBHBIX U CaMBIX JEATEIbHbBIX
YYaCTHUKOB YTOJIOBHOTO IIpollecca — JIMIIO, B OTHOIIEHWHU KOTOPOTO COOpaHbI
JIOCTAaTOYHbIE JOKA3aTEIbCTBA, U300JUYAIOIINE €r0 B COBEPUICHUU MPECTYIUICHUS, U
KOTOPO€ Ha OCHOBAaHUU JTUX JIOKA3aTEIbCTB MPUBJIECYEHO K  YTOJIOBHOU
OTBETCTBEHHOCTH B mopsiake, npeaycmorpeHHoMm YIIK». UM xe Obuio oTMedeHo:
«... OOBUHSAEMBIN BCerJa HaXOAUTCS B IIEHTPE YroJaoBHOTO nporecca. [lo moBoay ero
JesTHUM BO30yKAAeTCsl, pacciaeayeTcsl U pacCMaTpUBAETCA B CYJI€ JI€JI0, B OTHOIICHUHU
€ro CyJ IOJDKEH IOCTaHOBUTH IIPUTOBOP, NPUMEHUTH K HEMY MEpPY HaKa3aHWs
uiu omnpasaatre» [4, c. 113]. OOBUHAEMBI — 3TO «IpearoiaraéMblii BUHOBHUK
npecrymieHus» [4, c. 129].

I[To muenwio A.P. MuxaiileHKO, «OOBHHSEMBIH —  3TO, MPEKIE BCETO,
JUYHOCTh, (PU3MYECKOE JIUIO CO CBOUMH COLMAIBHBIMH, OHONCUXUYECKUMU
KauecTBaMM, OOJIalatoliee KOMIUIEKCOM TIpaB W OOsI3aHHOCTEH, CBOWCTB U
COCTOSIHAM, OTHOLIEHWHM, CBSI3aHHBIX C TMPUBIECYEHUEM €ro K YrOJIOBHOM
OTBETCTBEHHOCTHY |35, C. 93].

B.I'. HukynuH, B CBOIO Oo4epelb, MPAKTUYECKU I10 aHAJIOTUU C YTBEPKICHUEM
B.A. CtpemoBckoro ompenenua OOBHHSEMOTO KaK «JIUI0, B OTHOIIEHWU KOTOPOTO
coOpaHbl JOKAa3aTeNbCTBA, W300JUYAIOIIME €r0 B COBEPIICHUU NPECTYIUICHUS, U
KOTOPOE Ha OCHOBE J3THUX JOKA3aTEJIbCTB B YCTAHOBJIEHHOM 3aKOHOM IIOPSIKE
MPUBJIEYEHO K YTOJIOBHOM OTBETCTBEHHOCTH. OOBHUHSIEMBI — 3TO JHIO, KOTOPOE
OOBHHSETCS B COBEPIICHUHU MPECTYIUICHUS W KOTOPOE JlaeT MOKa3aHUs MO MOBOIY
MpEeABSIBICHHOTO €My OOBUHEHUS [6, C. 6].

[IporeccyanbHOE MOJIOXKEHUE OOBUHSEMOTO MPOJIOKAET UCCIEAOBAThCS U Ha
COBPEMEHHOM JTall€, B TOM YUCJE 3TOT BONPOC NPUTATUBAET BHUMAHUE U HEKOTOPBIX
OeJIOpYCCKHUX aBTOPOB.

Tak, H.T.BepenuukoB paccMaTpuBaeT JIMYHOCTh OOBUHSAEMOTO  Kak
«KOHKPETHOE JIMLO, KOTOPOE XAPAKTEPU3YETCA NMPOSBICHUAMU CBOMX CBOMCTB KaK
B OCHOBHBIX cdepax JesTeIbHOCTH BCSKOTO YelOBEeKa, TaK U B croenuduueckon
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MpaBoBOii cepe mpu peanusaluy CrelualIbHOr0 MPaBOBOTO CTaTyca U BHIMIOJIHEHUU
MPaBOBOM colMaIbHOM ponm» [7, c. 49].

A.A. KpaBueHkO, 1O CyTH, BOCHPOU3BOAUT HOPMY CT. 142 VYromoBHO-
npoueccyanbHoro koaekca BCCP 1960 r. u yka3pIBaeT, 4TO «IpPU HAJIUYUHU
HEOOXOJMMBIX JIOKA3aTENbCTB, MAAONIMX OCHOBAHUS [UISl MPEIbSIBICHUS JIUILY
OOBUHEHHUSI B COBEPIICHUU MPECTYIJICHUS, CJIEI0BATEe)Ib BHIHOCUT MOTUBHUPOBAHHOE
MMOCTAHOBJICHHE O MPUBJICYEHUHU €T0O B KauecTBE 00BHHsIeMOro. C MOMEHTa MPUHSITHUS
TaKOTO TMOCTAHOBJICHUS JIUIIO CTAHOBUTCS OOBHUHSIEMBIM W MPUOOpETaeT Bce IpaBa
0OBHHSIEMOT0, BKJIIOYAs ITPaBO UMETH 3alllUTHUKA» [8, . 6].

AHanm3upys IpolecCyanbHbI cTaTyc noaospeBaeMoro, A.A. KpaBueHko
o003Ha4YaeT, 4TO «IOJAO3PEBAEMbIi HMMEET IMpaBO JlaBaTh [OKAa3aHUS WU
OTKa3bIBaThCA OT Ja4M MOKa3aHUM, MPeACTaBIsATh JOKAa3aTeIbCTBa, 3HATh, B UEM €0
OOBUHSAIOT U T. 1.». Takum 00pa3om, Ha HaIll B3IJIS]], aBTOP CTPEMUTCS TTOKA3aTh, YTO
JUI0, KOTOPOE BOBJIEYEHO B MPOLIECC B KAYECTBE IOJ03PEBAEMOTO, YXKE CMEJO
MOXET HMMEHOBATHCS OOBHHSEMBIM. JTO €IIe pa3 MOATBEPKIAAET AaAKTYyalbHOCTh
npoOemMbl pa3auyMs Mojo3peBaeMoro u oOBuHsemoro. Ha mocnenHioro npobiaemy
ob1 oOpamien B3rsan u FO.J[. ManbkoBa. Mccienys mpoueccyanbHBIM CTaTycC
MI0JI03PEBAEMOr0, OH CJENaldl BBIBOJ, YTO «UHCTUTYT MOJO3PEBAEMOr0 OCTABAJICS
HEOMpEeACICHHBIM Ha MPOTSHKEHUU MPAKTUUECKU BCEM UCTOPUU PA3BUTHUS YTOJOBHO-
MPOIECCYyaIbHOM HAyKH M MOJ03PEBAEMBIIl JTOBOJBHO YAaCTO OTOXJECTBIISETCS
c oOBuHsIeMBIMY» [9, c. 11].

O6o3Hauun cBoe oTHoIIeHUE K ooBuHsieMomy u npodeccop C.B. bopuko. On
MPUCOEAUHUIICA K YCTOSIBIICHCS MO3UIIMU, UYTO «OOBUHSIEMBIM — 3TO IEHTpajibHas
¢urypa yrojoBHOro Ipolecca, IOCKOJIbKY BCE€ IPOU3BOJCTBO IPOBOJUTCA
10 OBOAY TMPEIbSBICHHOTO €My OOBHHEHHs». B 3TON CBsI3u, OTMEYaeT aBTop,
«YTOJIOBHO-TIPOIIECCYaNbHBIA  3aKOH  NPEAOCTABISET OOBHHSEMOMY IIUPOKHE
BO3MOKHOCTH JJI51 3aIIMTHI CBOUX TPaB U 3aKOHHBIX HHTEpEecoB» [ 10, c. 55].

AHali3 BBINICTIPUBEACHHBIX TO3UIMI MPEIoNpeaeisieT MOJTyUYeHHe OTBEeTa
Ha CrOpHBIM  Bompoc: «TOXIeCTBEHHBI JIM B YrOJOBHOM MPOIECCE TMOHSITHUS
"ydgacTHUK" U "CyOBEKT"»?

B TonkoBom cnoBape pycckoro sa3bika C.J. OxeroBa ‘y4acTHUK — 3TO TOT, KTO
y4acTByeT B ueM-HUOYb . [loHsTHE «ydacThe» B OJTHOM U3 3HAUYCHUM OMpeaeIisieTcs
KaK ‘JIeATeIbHOCTh MO COBMECTHOMY BBITMIOJHEHHUIO YEro-HUOY/b, COTPYAHUYECTBO
B YeM-HUOYJb’. Y4acTBOBATh — 3HAYUT ‘MPUHUMATH YYacTHE B YEeM-HHOYAb’
[11,c.734]. Tepmun «cyObekT» B ¢duiocodhun O3HAYAET ‘MO3HAIOMMNA U
JENCTBYIONINI YEJIOBEK, CYIIECTBO, MPOTUBOCTOSIIEE BHEIIHEMY MHUPY KaK OOBEKTY
no3HaHusi’. Bropoe 3HaueHHe AAHHOTO TEPMUHA — ‘UENIOBEK KAaK HOCUTEIb KaKHUX-
HUOyAb cBOMCTB’. CyOBEKT MpaBa — ‘JNHMI0 KaK HOCUTENb IOPUJIUYECKUX TIpaB U
obsi3anHOCTeM’ [11, ¢. 657].
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B cuily BBIIEU3IOKEHHOTO MOXHO CKa3aTh, YTO OOBHUHSIEMBIN SIBIISIETCS
YYaCTHUKOM YT'OJIOBHOTO TMPOIIECCa, WU €r0 CYyObEKTOM.

Takum 00pa3zoM, OOBUHSIEMbIH OTHOCUTCS K TPYIIE YYaCTHUKOB (CyOBEKTOR)
YrOJIOBHOTO TIPOIECCa, JUYHO 3aMHTEPECOBAHHBIX B HCXOJE Jieha. YTOJOBHO-
MIPONECCYANBHBIN 3aKOH HAACISIET JAHHOTO YYAaCTHUKA ONPEICICHHBIMA NTPAaBAMU U
00sI3aHHOCTSIMU U OOSI3bIBAE€T OpraH, BEAYIIUW YTOJOBHBIN MPOIECC, MPUHSITH BCE
MepHhI K COOJIIOJICHUIO €r0 3aKOHHBIX ITPaB U UHTEPECOB.
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